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Arising out of Order-In-Original No. 03/ADC/DSN/2015 Dated: 14/05/2015
issued by: Assistant Commissioner.,Central Excise (Div-IV), Ahmedabad-II

tf s1q"1e>1clia~11,1fc-lcJ1&! "cliT c,:rra:r "QcfJ-1' traT (Name & Address of the Appellant/Respondent)

Mis Finar Ltd.

as$a za 3rut 3mer 3rials 3rra air ? at a s 3r2r h zrnfeta ft
aal! a! qr# 3f@2)art at 3-flfrn m gtarvr 3rlaa Iga mt mar & [

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

:m«'f mcnR cnf 1:fRJ"!ffUT~ :
Revision application to Government of India:

(I) (en) (1) a4hr 35=ua ran 3rf@1fer# 1994 cfh" w 3raa cftt aal amnri h m{ * ~ mu
qi)- 3"CT-m"U <), ~QfJf ~ <), 3t=r¾rgarur 3rra 3rafter +fra, :m«'f mcnR, fcffi a=i:nwr,~
fcta:rm, a]ft #if,#raru srar,iaa,e fee-1 1000 I en)- cfi'I" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) "lift m Rt if h ma saznet fa# siera zn 3rr all * m ~
afgJm ~ ~afgJm *m ~ am sV "Jll"dT *· m fclmr afgJm m a:tsR * ~ ~ fclmr ciil{@.A* m fclmr afgJm * ~m mr mm m- ~ ~ ~ 1

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) Gnr h ag fn# rg zn var if,fa mt r zn ma ffaur i 3uzin 24ca
ant mr u3uTar ga eh Ra h ma ii sit an h re fs#lg znrtr ii fiifa ? j
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(c) In case of goods exported outside India export to Nepal or BhL.Jtan, without payment of
duty.

3tfwr~ ctr~~ cB". 'T]cfR cB" .~ \Yll° ~~ .l'[Rf ctr ~ % 3lR ~ 31ml" \Yll° ~
tTNr ~ mi:r cB" atfa sga, srfl cB" ~ "Cffffif crr x=r=flf ~ <:rr mer it fclrn~ (.=f.2) 199s
tTNr 109 ~~- ~ :"<Tq "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· bt the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a4rGara yea (sr4)a) Rrr48), 2oo1 cB" frmi:r 9 cB" 3Rflfa" FclP!Fcf"C >fTP-f~~-8 lf ql~
i, hf arr #a uR smrr hf fit a fl '1R-f cB" ~frm WJ"-3lmr ~ wfrc;r 3lmr. ctr err-GT
qRji a Tr 6fa 3ma fan utr fey Ur# arr lar ~- cpl :('l.«i~M cB" 3Rflfa" tTNr 35-~ it
~i:ifl- tB" 'TJcfR tB" x:rwr tB" w~ tl31N-6 "iflC1R qfj- >I"ITI 'lff ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 ·months ·from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@aura 3mar # arr uzi vivaa -qcp <71R5f ~<TT~ cpl-I" "ITT cTT ~ 200/- tJfM 'T]cfR
at urg sjh ui via+aa -qq, m "ff \TlffcIT 1?r m 1 ooo / - qfj- tJfM 'TJcfR ctr ~ I

The revision. application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

4tr grca, a4hrwniaya vi hara a4l4tu =nznf@raw a uf 3rfta:­
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.

(1) atrnr gr stf@1fzm, 1944 ctr tTNf 35-~/35-~ cB" 3Rflfa":....c
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affaor peuias a if@r ftmr ft yen,atna zgca vi hara aft#hr nrznf@rau
at fit 41f8ate ifn i. 3. 31N. #. g, { f4c4t al vi

(a) the special· ~ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi~1 in all matters relating to classification valuation and.

(i) sffra uRb 2 (1) en lf ~ 3lJtlN cB" 3"fillcIT #t arft, ar@al a# ma i vfr zjean, #ta
Genre zyea g hara ar9#tr nznf@raw (Rrez) at 4fa 2flu f)f8a, arsraara i sit-20, q
~ i5tffctecl .cfil-41\'l□-s, lf£ITOIT rflT'{" , ~i5l-lc{lqlc{-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

4trqr yen (sr4le) zrr4), 2oo1 #t enr sifTur <.y-3 faetffa fg 31Far
3r9tr nnf@raoi at s{ a7fl fas sr@ fag rg sr#gr ata #fit fea ui sn gye
qfj" l=fl1T, "&fM ctr l=fT1T 3it ear ·a u#far nT; 5 m <TT~·cpl-I" t asi ; 1000/- #6ta 3#ii#t
ID.fr 1 usi sq ye t air, nu at l=fl1T: 3it aamn ·rn uifIrT; 5 m <TT 50 m (1q, :m-w.
T, 5000 /- pr 3hurt 3tft tarsi sn zyca el it, "&fM qfj- l=fT1T 3TR~ 1l<IT~~-~W~~~
m <TT~ \TlffcIT % a&T 6T; 10000/- #h hut 3hf qfj- r« «eree srcr @p@-,, «>
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~~~ cl) xii"Cf if iier alt um?tl zI lrz Urmt # fa4t nf au~a &tr #a #6t
mxm·"cbT ID \iTITT Ga 7ruff@rawat fl fer?
The appeal to the Appellate Tribu□al sball be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and F{s.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

zft <a arr a qr srasii ararr slr & at r@la resit Rg pt nr grr wrja
in fut urr afeg zr zr # @ta g sf f fur relrjaa fg qenfnf srftl1
=nznTf@raw at va 3gt zn #{tra at va 3n4a fclxlT \IITITT t I

In case of the order covers e;1. number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work -if excising Rs. 1 lacs fee of Rs.100/- for each.

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

a ail if@r mm?i at fjrwa an fuij at it ft ezn 3TicITTlffi fcn<IT urar & it v##r ggea,
4hr sure zyca y hara or4l#ta =zurznf@raw (raff@f@) fr4a, 149e2 # f#fer &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) RLiles, 1982.

fr zycea, tu mar yea g hafas ar4t#ta znznf@raw (Rrbc), uf srfhat # irk a
cficWP'lfc!T(Demand) -qcJ' 'cts (Penalty) "cbT 10% qasr act 31fear 1 zeifa, 3rf@rasaaarr1omls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,·

1994)

a.4hr3elrs3ilaah3iaair, gnf@gar "afar#rnia"(DutyDemanded) ­
(i). (Section)m 11D~~~tmr;
(ii) fc;Rrrarr3rd3fezrf@;
(iii) rlz#@fritafer 6har2zr far.

> an4sar'ifarf'st qa sar#tqr i, ar4hr' anRr art asfqa srac far·rare.

I

. i

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition Jar filing appeal before CESTAT. {Section 35 c (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 8Ei of the Finance Act, 1994)

Under Central Excise and iService Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of err.oneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr ucasf ii ,z 32er # 4fr 3rfl if@rawr a var sf res 3rrar yeas rt auRafa at atr fas
·z areas h 10% 9ya1arr r ail srzi aha av fa a # f a pt oorvs a 10% raw w r sr war el

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty, or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute." : ~ ~ ..9}.ERA
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The Assistant Commissioner, Central Excise, Division-IV, Ahmedabad-II,

Ahmedabad (hereinafter referred to as 'the appellant'), has filed the present appeal

against the Order-In-Original No. 03/ADC/2015 dated 18.08.2015 (hereinafter
referred to as 'the impugned order') passed in the matter of M/s Finar Ltd formally
known as M/s Finar Chemicals Ltd(herein after referred to as 'the respondents') by

the Additional Commissioner, Central Excise, Ahmedabad-II, Ahmedabad

(hereinafter referred to as 'the adjudicating authority').

2. The fact of the case, in brief is, respondent is engaged in the manufacturer of

Different kind of chemicals falling under chapter 28, 29, 31 and 32 of the first
schedule to the Central Excise Tariff Act, 1944. They are availing benefit of Cenvat

Credit as per Cenvat Credit Rules, 2004. During the course of Audit, the Audit Party
observed that respondent have availed the Service Tax Credit on the invoices
issued by SMPS Consultant Pvt Ltd for the civil construction work of the Factory
Building, Compound Wall, Internal Road, D P Godown, Transformer foundation,
Utility Building, Old Building extension and Office Building under Works Contract

Service. As specify in sub clause (zzzza) of clause (105) of section 65 of the
Finance Act the above service is not covered in the definition of "Input Service" as

defined,in the Rule 2(/) of Cenvat Credit Rules, 2004. The Audit party observed that

respondent had availed Service Tax Credit or 11,29,987/- and 4,76,562/­
during the financial year 2010-11 and 2011-12 respectively. Accordingly

Respondent was issued Show Cause Notice proposing Service Tax Credit of ~
11,29,987/- and 4,76,562/- (Total 16,06,549/-) wrongly availed by them. Why
interest should not be recover. Why Penalty should not be imposed. The
Adjudicating Authority vide OIO No 03/ADC/2015 dated 18.08.2015 confirmed the
demand of 4,76,562/- and drop the demand of 11,29,987/- on the ground that
Cenvat Credit availed by the respondent during the period 2010-11as the credit
was allowable under the definition of Cenvat Credit Rules, 2004. Penalty of ~
2,38,281/- was also imposed under Rule 15(2) of Cenvat Credit Rules, 2004, read
with Section 11AC (1) (b) of The Central Excise Act, 1944. Demand of interest was

also confirmed.

3. The said impugned order was reviewed by the Commissioner of Central

Excise, Ahmedabad-II for filling appeals under sub section 2 of section 35 E the
Central Excise Act 1944 on the ground that there was no specific provision in the
Rule 2(1) before 01.04.2011 itself that Cenvat Credit is admissible on service
provided towards construction of a building or a civil structure or a part thereof or
lying a foundation or making a structure for the support of Capital Goods , expect
for the provision of one or more of the specified services thereby contravened the
provision of Rule 3 & 4 of Cenvat Credit Rules read with Rule 2(1) of the Cenvat aeiarg
credit Rules 2004. ,,<1ff..%/3

l}~r~;rvc:( f}LJ;:-~:{~[-J
tu" •t' =es ¢'3 ,.
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ORDER-IN-APPEAL. . . . .
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Therefore I have to decide the issues-:

Whether Cenvat Credit of 11,29,987/- availed prior to 01.04.2011 is

admissible to the respondent in terms of "Input Service " covered under
the definition of Input Service as defined in the Rule 2(1) of Cenvat Credit

Rules, 2004.

To decide the issue definition of Input Service as defined in the Rule 2(1) of Cenvat

Credit Rules, 2004 prior to 01.04.2011 is as under-:

Rule2 (I) -"Input service" means any service­

(i) Used by a provider of Taxable Service for providing an output service; or

(ii) Used by the Manufacturer, whether directly or indirectly, in or in relation to the manufacturer
of final products and clearance of final products, up to the place of removal;

And includes services used in relation to setting up, modernization, renovation or repairs

of a factory, premises of provider of output service or an office relating to such factory

or premises, advertisement or sales promotion, market research, storage up to the place
of removal, procurement of Inputs, activities relating to business, such as accounting,

auditing, financing, recruitment and quality control, coaching and training, computer
networking, credit rating, share registry and security, inward transportation of inputs or

capital goods and outward transportation up to the place of removal.

4. Personal hearing in the matter was granted to the respondent on

18.10.2016, 30.12.2016 & 12.01.2016 however they did not turn up. They further

submitted their written submission on 12.01.2017 requested to set aside the

appeal filed by the revenue.

5. I have carefully gone through the facts of the case on records, grounds of

the appeal, and written submission put forth by the respondent. Looking to the

facts of the case, I proceed to decide the case on merits.

6. In the present case, I find that the Adjudicating Authority vide impugned

order confirmed the demand of 4,76,562/- and drop the demand of ?
11,29 ,987/- on the ground that Cenvat Credit availed by the respondent during the
period 2010-11 on the ground that Cenvat Credit availed by the respondent during

the period 2010-11as the credit was allowable under the definition of Cenvat Credit

Rules, 2004. Penalty of 2,38,281/- was also imposed under Rule 15(2) of Cenvat

Credit . Rules, 2004, read with Section 11A4C (1) (b) of The Central Excise Act,

1944. Demand of interest was also confirmed. The Appelant is in a view that
respondent has wrongly availed the Cenvat Credit therefore they have contravened
the provision of Rule 3 & 4 of Cenvat Credit Rules read with Rule 2(1) of the

Cenvat Credit Rules 2004. The respondent submitted that they have availed the

Cenvat Credit of 11,29,987/- on 31.12.2010 and 31.01.2011 prior to

01.04.2011.
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It is clear from above definition that input service credit taken for the purpose of
setting up, modernization, renovation or repairs of a factory, premises of

provider of output service or an office relating to such factory or premises
become restricted only from 01.04.2011, therefore admissible. Whereas the
respondent has taken the Cenvat credit on civil construction work of the Factory
Building, Compound Wall, Internal Road, D P Godown, Transformer foundation,

Utility Building, Old Building extension and Office Building which is also covered
under the definition. Therefore credit taken by the respondent is legal and

proper. Further, when the Cenvat credit is proper, the issue of penalty and

interest does not arise.

7. Thus, in view of discussion in paragraph 6 above and in the fitness of things,

it would be just and proper to reject the appeal.
0

To,
M/s Finar Ltd,
184-P to 186-P,Sarkhej-Bavla Highway,
Village Chacharwadi Vasna,Taluka Sanand,
Dist-Ahmedabad.

ATTESTED

0la.hr­/4s Chowhan)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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The appeals filed by the appellant stand disposed off in above terms.

+eO'-' ·__:_---
(5mr gin)

3TTWf1 (3-fC!'r'Rr - II)
CENTRAL EXCISE, AHMEDABAD;

8.

CopyTo:­
1. The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II, Ahmedabad.
3. The Dy./Assistant Commissioner, Central Excise, Division-IV, Ahmedabad-II.
4. The Assistant Commissioner (Systems), Central Excise, Ahmedabad-II.
5. Guard File.
6. P.A. File.
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